i. the areas of competence of the candidates appear to be unduly restricted;
ii. the list does not include at least one candidate of each sex;
iii. the candidates:
a. do not appear to have sufficient knowledge of at least one of the two official languages, or b. do not appear to be of the stature to meet the criteria in Article 21, paragraph 1, of the European Convention on Human Rights.
4. The Assembly continues to believe that the process of interview provides additional insight into the qualities of the candidates and decides:
i. that nominated candidates should be informed as far as possible of the purpose of the interview and procedures for its conduct;
ii. that alternative locations for interviews should be considered if there is a valid reason for holding interviews outside Strasbourg and Paris;
iii. that further staggering or additional sessions of the sub-committee might permit an extension of the time available for each interview; iv. that the political groups, when nominating their representatives to the sub-committee, should aim to include at least 40% women, which is the parity threshold deemed necessary by the Council of Europe to exclude possible gender bias in decision-making processes; v. that candidates should be made aware of the criteria employed by the sub-committee in reaching its decision; vi. that one of the criteria used by the sub-committee should be that, in the case of equal merit, preference should be given to a candidate of the sex under-represented at the Court; vii. that a fair and efficient interview process requires a continuous process of training and reassessment of the members and staff involved in selection panels; viii. that the obligation to promote an open and transparent process might require the subcommittee to give reasons for its recommendations and ranking of candidates; ix.
that it would be desirable to provide timely feedback to both the individual candidate and the nominating state.
. . . 7. . . .The Committee of Ministers, recalling its constant position originally expressed as early as May 1997, wishes to make it clear that it fully shares the Assembly's determination to secure a proper balance of the sexes in the composition of the Court and agrees therefore that lists of candidates should as a general rule contain at least one candidate of each sex.
8. The Committee nonetheless believes that circumstances may exceptionally arise in which, as a result of the correct application of the other five criteria, a Contracting Party may find itself obliged to submit a list containing candidates of only one sex in derogation from that rule, and that it would therefore be undesirable to give such a rule binding force under the Convention. In this context, the Committee draws attention to the danger that such an obligation could under certain circumstances give rise to difficulties in satisfying the requirements of Article 21 of the Convention.
9. The Committee of Ministers therefore invites the Assembly to consider the possibility of modifying its own rules in order to allow exceptional derogation from the rule where the authorities of the Contracting Party concerned present convincing arguments to the Committee of Ministers and the Assembly to the effect that, in order to respect the requirements concerning the individual qualifications of candidates, it could not do otherwise than to submit a single-sex list. ... Nowhere in the Convention is it stipulated that one candidate belonging to the sex which is under represented in the Court must feature in the list.
Besides, the Maltese Government acted in the most transparent manner in preparing the submitted list. It first of all issued a public call for nominations -a procedure which has not been followed in a number of other member states of the Council of Europe. Only two female (2004) b) secondly, and without prejudice to paragraph (a), the three members selected, had vast experience of the subject (including at least twenty years' experience in human rights law) and were by far more qualified than any other candidate, male or female.
The process which led to the list of candidates submitted by Malta reflected, therefore, "the principles of democratic procedure, the rule of law, non-discrimination, accountability and transparency" (cf. Rec. 1649 Rec. (2004 ).
The Maltese Government has therefore submitted a list which is in conformity with the European Convention on Human Rights; it is respectfully submitted that this list can only be refused if it does not conform with the criteria listed in article 21 of the Convention and not on gender-related issues which are not mentioned or covered by the Convention; so much so that recently the Parliamentary Assembly requested the Committee of Ministers to amend the Convention to oblige a High Contracting Party to submit the name of a candidate from the sex under-represented in the Court (female). This request was rejected, which therefore confirms the position of the Maltese Government that the Assembly has no right under the Convention as it stands today, to reject any list of candidates on gender issues.
Besides, as I have pointed out, the Maltese Government did its utmost to find a female candidate with the required expertise by issuing a public call for nominations. The fact that in Malta only in recent years has the number of female lawyers increased was completely ignored by the Assembly; and a one-size-fits-all rule, which is alien to the provisions of the Convention, was applied.
In the circumstances I suggest that a proper dialogue be opened between the two sides to solve the current impasse. I assure you that had there been other female candidates who satisfied the criteria of art 21, and who were as capable as or more capable than the three judges nominated, they would certainly have been included in the list. 9 The report stated that only Malta had found it "difficult" to comply with the existing requirement that all shortlists should contain at least one woman.
12. Malta is not the smallest member state of the Council of Europe by any means. It has nearly 400.000 inhabitants, half of them women. There are two female judges and six female magistrates in Malta, and many more female advocates (the current judge on the Court, Mr Giovanni Bonello, was an advocate in private practice before he was elected). The country thus has a sufficiently large pool of highly qualified female potential candidates. However, even if it had not, it could choose a well-qualified female candidate from another country (the United Kingdom and Italy would spring to mind, the two countries which most influenced Malta's legal tradition over the centuries). In fact, Malta could even choose amongst the most famous human rights lawyers globally, from Mary Robinson over Asma Jahangir to Shirin Ebadi. These candidates would certainly not be less qualified than the three male candidates Malta has proposed so far.
13. Furthermore, much smaller countries than Malta have included qualified women candidates on their candidate lists. In fact, in several cases, these candidates were even elected judges to the European Court for Human Rights, such as Mrs Isabelle Berro-Lefèvre for Monaco (population: around 32.000) and Mrs Antonella Mularoni for San Marino (population: around 30.000). The true impediment to the inclusion of a qualified woman candidate on the list submitted by Malta thus appears not to be a lack of qualified female candidates, but a lack of respect for the principle of gender equality.
. . .
In addition, the draft resolution submitted by the Committee on Legal Affairs and Human
Rights is very widely worded, leaving it entirely to the (male dominated) Ad hoc Sub-Committee and the Committee on Legal Affairs and Human Rights to decide what the 'exceptional circumstances' allowing all-male candidate lists should comprise. Since both of these bodies consider that Malta's current case poses such 'exceptional circumstances' -although Malta is a country with a population of nearly 400.000 with plenty of well-qualified female potential candidates, which also has the possibility of fielding a non-Maltese female candidate -one wonders which other countries would have the back-door opened to them to present all-male candidate lists, returning the Assembly to the status quo ante when it often could not elect a female …The question therefore concerns the rights and obligations of the Parliamentary Assembly in the procedure for electing judges, as derived from Article 22 in particular and from the Convention system in general. Accordingly, whatever its implications, it is of a legal character and as such falls within the scope of the Court's jurisdiction under Article 47 § 1 of the Convention. Furthermore, it does not appear -nor has any government claimed -that the opinion requested concerns one of the matters excluded from the Court's jurisdiction by the second paragraph of Article 47. Consequently, the Court has jurisdiction to answer the first question.
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As to the second question the Grand Chamber doubted whether it fell within its jurisdiction, but, given the Court's answer to the first question, it was not necessary to provide a response.
Regarding the merits of the first question the Grand Chamber ruled that whilst
States were bound to ensure that all the candidates nominated met the formal criteria laid down in Article 21, the States could also take into account other criteria; such as a balance between the sexes or different branches of the legal profession. Likewise:
It is obvious too that the Assembly may take account of additional criteria which it considers relevant for the purposes of choosing between the candidates put forward by a Contracting Party and may, as it has done in a bid to ensure transparency and foreseeability, incorporate those criteria in its resolutions and recommendations. Indeed, neither Article 22 nor the Convention system sets any explicit limits on the criteria which can be employed by the Parliamentary Assembly in choosing between the candidates put forward.
13 12 Supra n.2 at para. 38.
13 Ibid. at para. 45.
But, the Grand Chamber believed that the Parliamentary Assembly's gender criterion was different from the others articulated by that body (e.g. candidates' linguistic skills) due to the former's "lack of an implicit link with the general criteria concerning judges' qualifications laid down in Article 21(1)." 14 The Grand Chamber noted the "far-reaching consensus" regarding the need to achieve gender balance within national and international public organisations. However, the Committee of Ministers had decided not to amend the Convention to require all nomination lists to contain at least one candidate of each gender.
51. In the Court's view, the Contracting Parties, which alone have the power to amend the Convention, have thus set the boundaries which the Assembly may not overstep in its pursuit of a policy aimed at ensuring that the lists include a candidate of the under-represented sex: such a policy must not have the effect of making it more difficult for Contracting Parties to put forward candidates who also satisfy all the requirements of Article 21 § 1, which are accordingly to be given primary consideration....
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The Grand Chamber further observed that the Committee of Ministers had asked the who satisfy the criteria of Article 21 § 1 if they choose non-nationals. Although useful in certain cases the latter option, were it to be imposed, would need to be approached with caution from the point of view of respecting States' sovereignty in the matter. It would be unacceptable for a State to be forced to nominate non-national candidates solely in order to satisfy the criterion relating to a candidate's sex, which is not enshrined in the Convention. Furthermore, this would be liable to produce a situation where the elected candidate did not have the same knowledge of the legal system, language or indeed cultural and other traditions of the country concerned as a candidate from that country. Indeed, the main reason why one of the judges hearing a case must be the "national judge", a rule that dates back to the beginnings of the Convention and is today enshrined in Article 27 § 2, is precisely to ensure that the judges hearing the case are fully acquainted with the relevant domestic law of the respondent State and the context in which it is set. Accordingly, it would be incompatible with the Convention to require a State to nominate a candidate of a different nationality solely in order to achieve a gender balance.
17
The Grand Chamber concluded that it was not possible to answer the first question by a simple "yes" or "no" reply. Instead the Grand Chamber responded:
...In any event it is clear that, in not allowing any exceptions to the rule that the under-represented sex must be represented, the current practice of the Parliamentary Assembly is not compatible with the Convention: where a Contracting Party has taken all the necessary and appropriate steps with a view to ensuring that the list contains a candidate of the under-represented sex, but without success, and especially where it has followed the Assembly's recommendations advocating an open and transparent procedure involving a call for candidatures..., the Assembly may not reject the list in question on the sole ground that no such candidate features on it. Accordingly, exceptions to the principle that lists must contain a candidate of the under-represented sex should be defined as soon as possible.
Regarding the underlying issue of seeking to achieve a balanced representation of the sexes on the Court both the Parliamentary Assembly and the Committee of Ministers were in public agreement on the desirability of that goal. Indeed, over twenty years ago the Court held that:
...the advancement of the equality of the sexes is today a major goal in the member States of the Council of Europe. This means that very weighty reasons would have to be advanced before a difference of treatment on the ground of sex could be regarded as compatible with the Convention. Furthermore, it appears that the Court was not convinced by the Assembly's Equal Opportunities Committee's view that small States could nominate non-national female candidates if they could not find suitably qualified female nationals.
Knowledge of the relevant member State and its legal system were more important to the proper functioning of the Convention than the gender of the Strasbourg judges.
One may hypothesise that micro and small European member States could have particular local values and conditions that non-national are unaware of, but this is becoming increasingly less likely in our globalised world, let alone in a single continent. However, States are wedded to the formal notion of sovereign equality and equal representation via national judges.
Given the Court's Advisory Opinion, the Parliamentary Assembly will now have to elaborate when, exceptionally, all-male shortlists may be considered. The
Grand Chamber has indicated, in the Advisory Opinion, that the basic requirement for any member State seeking to justify such a shortlist will be that a publicly advertised, open, and transparent national selection process has failed to produce a suitably qualified female candidate. Noting the diverse contributors to this journal and the popularity of undergraduate and post-graduate ECHR modules with both female and male students from many European (and other) States at Nottingham University (and at comparable universities across the continent) there ought to be increasing numbers of well qualified candidates from both sexes for States to nominate.
